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.KIND OF PROCEEDING AND NATURE OF RULING IN THE LOWER TRIBUNAL
On March 19, 2008, the Honorable Jennifer Bailey Walker of the Circuit Court of

Kanawha County entered an Order Granting Summary Judgment in favor of the Appellee,

Wang-Yu Lin (“Mr. Lin”). The Order arises out of a cause of action by Mr. Lin against Shin Yi o

Lin (“Ms. Lin”)1 for personal injuries he sustained in a single vehicle accident while a passenger
in a vehicle he had rented from Enterprise Rent A Car Of Kentucky (“Enterprise™). Ms. Lin was

driving at the time of the accident. The underlying action also asserts a claim for declaratory |

relief against Ent'erprise and Empire Fire and Marine I'nsurance Company (“Empire”), seeking a |

determination as to coverage under the Supplemgntal Liabﬂity Protection poliny (the “SLP
policy™) issued by Empire and purchased by Mr. Lin at the time he rented the vehicle. The
parties filed cross motions for summary judgment on the insurance covera.ge claim, and the
Circuit Court conducted a hearing on the motions on Maréh» 6, 200.8. Thereaﬁer, on March 19,
2008, the Court éntered the Order and granted summary judgment in favor of Mr, Lin, finding |
th_nt insurance coverage shquld be provided to Ms. Lin, as she would constitute an insured under
the SLP policy issued by Empire to Enterprise in order to cover the injuries sustained by Mr. Lin.
The decision of the Circuit Court finding liability coverage for Ms. Lin under the SLP
policy issued to Mr. Lin should be reversed on appeal and summary judgment should be granted
in favor of Enterprise and Empire on the bnsié that there is no duty to defend or to indemnify Ms,
Lin for the injuries sustained by Mr, Lin. The supplemental Iiability prntecfion, as clearly and
unambiguously stated in both the SLP policy and the Rental Agreement, explicitly excludes
coverage for a loss arising out of the operation of the rental vehiclc by a driver who is not the
Renter or an Additional Authorized Driver and for a loss arising out of bodily injury sustained by

the Renter. Moreover, the SLP policy excludes coverage for a loss arising out of the use of the -

' The plaintiff, Mr. Lin, and the defendant, Ms. Lin, are not related in any manner.

1
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vehicle in Viblat_io_n of the terms and conditio;i_'él of thé Rental Agréemé_nt. All these exclusions
apply in the present case, and none are rendered inapplicable by./~ cither W.Va. Code § 17D-4-1, et
seq., or W.Va. Code § 33-6-31(a) because thel.supplemental liability Qovefagé is over and above
the s’tatutofy minimum limits of selfninsured .c'o.verage on the rental vchicle, _Which has already
been offeredr by .Enterprise, and the SLP policy is thional_ excess rental covefage governed by a
separatc statute, ‘W.Va. Code § 33-12_—32.. | | |

STA’I‘EMENT OF THE FACTS

On Auguét 18, 2006, Mr. Lin r_ented_ a 2006 Hyundai Accent ffém El_lte.rprise at its
location on Emily Drive in Clarksburg, West Virginia. At the time of the rental, Mr. Lin was a
student at Salem International University and listed his address at West Main Street in Salem, .
West Virginia. The Réﬁtal- Agreerhent reflects that no additional drivers were requested or adde;d
to the Agreement, A copy of the Rental Agreeméﬁt is attached as Exhibit“‘A.” .

Speéiﬁcaﬂy, the section of the Rental Ag_reemé_:nt concerning Addit_i_onal Authorized
Driver(s) (“AADS”) states that except aé required by law, none.'ai'e permitfed without Owner’s
written approval. The following sentence in that section begins with ‘;I request Owner’s
permission to allow” and is completed with “No lother driver permitted.” The same section on
the Rental Agreement, which Mr. Lin signed, states that “Use of vehicle by an unauthorized
driver will affe.ct my liability and ‘rights under this Agreement.” Under Addiﬁonal Terms and
Conditions, the Rental Agreemént further states as follows:

4, Limits on Use and Termination of Right to Use.

a. Renter agrees to the following limits on use:

(1)  Vehicle shall not be driven by any pei‘sori other than Renter
or AAD(s) without Owner’s prior written consent.

Ex. A.



M. Lin selected a number of optional coverages at the time he rented the vehicle, the one

" at issue in the pfesent case being the Supplemental Liability Protection or “"SLP”, which provides -

the Renter and AADs with third-part'y. liability-coverage with a combined single limit per

accident equal to the difference between the minimur financial responsibility limits of the laws -

of the state where the rental vehicle is opefatéd’ and $1 million. The SLP coversr'b'odily injury.or -

property dainage claims ariéing from t'he. use or operation of the rental vehicle as permitted bj :
the Rentél Agreement. Mr. Lin signed the Rental Agl;eement in fhe appropr'iate place indicating
that he acg:epted the SLP. The Rental Agreement ic.lenti.ﬁeé not only the SLP beneﬁfs, but also
the SLP exclusions. The Agreement pfovides in pertinent paﬁ és follows:

SLP Exclusions: '

For all exclusions, see the SLP policy issued by Empire Fire and Marine
Insurance Company. Here are a few key exclusions:

... (b) Loss arising out of bodily injurjr or .property damage sustained by a Renter
or AAD(s) or any relative or family member of Renter or AAD(s) who resides in-

the same household; (c) Loss arising out of the operation of Vehicle by any driver
who is not Renter or AAD(s); . . . (j) Loss arising out of the use of Vehicle
when such use is otherwise in violation of the terms and conditions of the
Rental Agreement. '

Ex. A.

After obtaining the vehicle from Enterprise, Mf_. Lin was seriously injured in a single

vehicle accident on August 20, 2006, on West Vifginia Route 32 near Davis, West Virginia.

Based upon the description in the West Virginia Uniform Traffic Crash Report, the driver of the -

vehicle lost control for unknown reasons, traveled off the east roadway edge, struck an
embankment, overturned and reentered the roadway. The driver of the rental vehicle at the time
of the accident was Ms. Lin, who was not an Additional Authorized Driver. Mr. Lin was a

passenger in the vehicle.



Enterprrse provides financial responsrblhty protectlon on its vehicle in an amount equal
to the requ1rernents of W.Va, Code § 17C- 4—2 through a program a self-insurance. Enterprise is
also the pohcyholder of the SLP policy 1ssued by Ernplre, belng Pohcy No. S110 16 33, with
effective dates of September 1,2005 to September 1, 2006 A copy of the SL.P policy is attached
. as Exhibit “B » The SLP policy was approved by the West Vlrgmla Ofﬁce of the Insura,nce
Commlssroner on October 15, 1999 and has remalned unchanged since that time. Section I -
Liability Insurance of the SLP policy states that only the following are “insureds” under the SLP.
policy: | |

a. The “rentee” who has: |

(1)  Entered into a “rental agreement” with the “pohcyholder” shown '
in the Declaratlons .

(2)  Elected under the “rental agreement” to purchase optronal
supplemental rental liability insurance”; and

(3)  Paid for optlonal “supplemental rental liability insurance”,
b. Additional authorized drivers whose names appear on the “rental
' agreement”, where the “rentee” has complied with a. (1), (2), and (3)
above. -
" Ex.B. The SLP policy further states that any driver who is not an authorized driver under the
terms of the Rental Agreement or whose name does not appear on the Rental Agreement is not
an insur_ed under the SLP policy. Additionally, the SLP policy states that the insurance does not

apply to the following: .

2. Loss arising out of the use of a “rental vehicle” when such use is in
~ violation of the terms and conditions of the “rental agreement”,

3. Loss arising out of “bodily injury” or “property damage™ sustained by any

“insured” or any relative or family member of the “insured” who resides in

the same household

4. Loss arising out of the operation of the “rental vehicle” by any driver who



is not-an “insured”.
Ex. B.

After the accident, Mr. Lin made a clailﬁ for his injuries under the SLP policy.
Enterprise acknowledged its own $20,000 self-insured limit of liability on the rental vehicle and
offered the same. Empire, however, denied exceés coverage under thé SLP policy as Ms. Lin -
was not authorized to drive-th_e vehicle and because Mr. Lin, as an iné.ureci,' was not. covered for
his injuries under the SLP policy. Mr. Lin thereafter ﬁled suit in the Circuit Court of Kanawha
County asserting a claim against Ms. Lin for hls injuries and against Enterprise and Empire for a
declaration of coverage under the SLP policy.

The parties filed cross motions for summary judgment on the insurance coverage issue,
and the Court heard those motions on March 6, 2008. The Court entered its Order on March 19,

2008, and granted judgment in favor of Mr. Lin, finding that insurance coverage should be

- provided to Ms. Lin, as she would constitute an insured under the SLY policy in order to cover

the injuries sustained by Mr. Lin. By Agreed Ofder of June 24, 2008, the Court decreed that the
March 19, 2008 Order is a final judgment and there is no just reason for delay for the entry of
judgment as required pursuant to Rule 54(b). It. is from the March 19, 2008 Order that Enterprise
and Empire appeal.

ASSIGNMENT OF ERROR

The Circuit Court erred in granting summary judgment for Mr, Lin and denying summary
judgment in favor of Enterprise and Empire on the basis that Ms. Lin does not constitute an
insured under the SLP policy issued by Empire to Enterprise. There is no dispute that Ms. Lin

was not an Additional Authorized Driver. Moreover, the claim is exctuded from coverage



because the rental Veh1cle was being used in v101at10n of the terrns and condlnons of the Rental 7 |
Agreement and the loss arose out of bodlly injury to an 1nsured Mr. Lrn
| ARGUMENT |

A circuit court’s entry of summary judgment is reviewed de novo Syl. Pt. 1, Painter v
Peavy, 192 W.Va. 189, 451 S E.2d 755 (1994). The determmatmn of the proper coverage: under :
a hablllty Insurance contract is a question of law Wh1ch 11ke summary judgment, is reviewed de
rovo on appeal. Payn.e. v. Weston, 195 W.Va. 502, 466 S.-E.2d 161, 165-66-(1995). “Thus, in
undertaking this review, this Court will apply the same standard for gr_an.tirig' summary judgr'r'rent
that is applied.by the circuit court.

The Circuit Court of Kanawha County erred in grarlting sumrnaiy judgment for Mr. Lin,
In the Conclusions of Law, the March 19, 2008 Order provides that Mr. Lin constitutes an.
_ insﬁred and presumably a named insured under the SI.P policy and that Mr. Lin gave permission
to Ms Lin to drlve the rental veh1cle Hence, Ms. Lin driving the rental vehicle at the time of the
accident was a permissive use. The Order also states that the Rental Agreement is not a policy of
insurance and that the SLP pohcy was not prov1ded to Mr. L1n Moreover, the Court notes in the
Order that the Enterprise agent who sold the SLP policy was not given a program of instruction
with respect to the sale of the SLP policy as required by W.Va. Code § 33-12-32. The Order
further states that whether or not Mr. Lin was a named insured, he was a custodian of the rental
vehicle 50 as to fall within the parameters of the omnibus statute, W.Va; Code § 33-6-31(a),
which prov1des that the custodian of a vehicle can provide the requlslte permission to 1nvoke the
mandatory coverage under the liability section of an automobile insurance policy. Additionally,
the Order provrdes that Enterprise and Ernplre cannot avoid coverage by relying on the exclusion

for an injury to the insured because neither the SLP policy nor a summary of coverage was




provided to Mr. Lin to make this exclusion plain, clear and conspicuous, aﬁd ihat the SLP
coverage pfovided by Empire is separate and distinct frc_im_th‘e coverage provided by Enterprise :
on the rental vehicle. Furthermore, the Order states that cévefage for linjuries to guest passengers
is mandated under W.Va. Code § 33-6-.2.9, and that for-aﬁ insurance bofnpany to deny coverage
based on an eﬁcluded driver, the exclusion ﬁlust speéiﬁc’:ally designate the name of that driver.

| . These concl-usions ére in error for a number of reasons.. First, thé SLP policy that Mr. Lin
pu:rchésed from Empire at the time he rented the vghicle afforded coverage in excess of or in
additibﬁ to the $20,000 per.person statutory minimum _Hinits of self-insurance provided By the
owner of the vehicle, Enterprise. Thus, pursuant to W.Va. Code § 17D-4-12(g), the SLP policy
is not a “motor vehicle liability policy” and not subject to {he requirements of § 17C-4-12(b)(2),
which mandates that such a policy insure the persoﬁ na.:rr-_led thefeiﬁ and any other person, as
insured, using any such vehicle with the express or implied permission of such named insured,
against loss from the liability imposed by law for damages arising out of the ownership,
operation, mainienance or use of such vehicle. |

Second, our motor Vehiclre omnibus clause statute, W.Va, Code § 33-6-31(a), likewise
does not apply because the prior opinions. of this Court finding insurance policy provisions or
exclusions inconsistent with this statute have only invalidated them up to the'statutory minimum
limits of $20,000 per person for bodily injliry and have allowed the prbvision or exclusion to |
apply over and above that amount.
Third, a determination that there is no additionai liability coverage for Ms. Lin under the

SLP poiicy is not inconsiétent with West Virginia case law regarding Whethef a driver who' has
consent from an insured other than the owner and named insured is a permissive user under the

omnibus statute. In more than one case, this Court found no coverage when the consent came




.'from an insured who was a resident relative and who did not have express permission from the
na,fned insured to allow others to use the vehicle. In this case, permission for Ms. Lin to drive
the rental vehicle could not be implied from En’cerprise, as the-owner and named insured of the |
vehicle, because of the eXpress language of both the Rental Agreement anci'the SLP policy. |
Fourth, there is a separate statute re'garding automobile rental coverage, W.Va. Code §
'33-12~32._ The statute provides that the limited licensee to sell such c'overage may offer or sell
insurance only in connection with and incidental to the rental of vehicles in certain categories, .
including liability insurahce, that provides coverage. to.rem‘ers and other authorized drivers.
This statute is a departufe from and outside the scope of the. omnibus statute in that it does not
mandate umnsured and underinsured coverage, nor does it requn*e coverage for any permissive
user, Moreover, the West Vu'gmla Leglslature by pemuttmg this type of coverage and the
: Ofﬁces of the Insurance Commissioner, by approving the SLP policy form, both apparently -
recognize that this type of insurance is distinct from those policies governed by the omnibus
statute and the motor vehicle finanmal responsibility law. - |
Fifth, even though a copy of the SLP policy itself was not provided to the renter, Mr. Lin,
- or the unauthorized driver, Ms. Lin, the precise terms and conditions Empire relies upon to deny
coverage were explicitly stated in the summary of SLP coverage on the Rental Agreement, |
which M. Lin not only had in his possession but signed to acknowledge that he had readf M.
Lin cannot contend that he was not on notice of the “authorized driver” and “injury to renter”
provisions of the SI.P policy. This position is not at all inconsistent with West Virginia case law
requiring policy exclusionary clauses to be plain, clear and conspicuous, placing them in such a

fashion as to make obvious their relation to other policy terms.




Lastly, there is case law on point 'in. other jurisdictions regarding supﬁlemental Or excess
liability insurancg on rental vehicles which ﬁnd various policy provisions and exclusions valid -
and not inconsistent with state omnibus clauses or public policy, even though théy void or
restrict coverage. These cases do not involve the state minimum liﬁité on the \}ehicle provided
by the rental company, such as those cited by Mr. Lin in the underlymg proceeding, although m
some mstances the excluswns there were apphcable as well, despite omnibus clause
reqmrements in those states, Accordlngly, the March 19, 2008 Order should be reversed and
' summary Judgment should be granted in favor of Enterprlse and Empire in the present case,

L NEITHER THE WEST VIRGINIA MOTOR VEI-IICLE FINANCIAL

RESPONSIBILITY LAW NOR THE OMNIBUS STATUTE INVALIDATES THE _

POLICY PROVISIONS OR EXCLUSIONS IN THE EMPIRE SUPPLEMENTAL
LIABILITY POLICY.

Empire determined that there was no coverﬁge for the underlying bOdily injury claim
because the driver, Ms. Lin, was not the Renter or an Additional Authoriz_ed Driver .anc_l,
fheré_fore, was not an insured under the terms of the SLP policy. For the same reason, the
exclu'sioﬁs for “loss arising out of the use of the rental vehicle in Vioiation of the terms and
conditions of the Rental Agreeihent” and “loss arising out of the oioeration of the rental vehicle:.
by a driver who is not an insured” applied to the claim. Further, because the bodily injury claim
was asserted by the insured, Mr. Lin, the exclusion for “loss arisiﬁg out of bodily injury
sustéined by any insured” applied. The Court detefmined that these policy proyisions and
exclusions were not enforceable because Ms. Liﬁ Wwas a permissive user. of the rental vehicle and
West Virginia law, specifically W.Va. Code § 33-6-31(a), requires that the SLP policy afford
liability insurance coverage to her as the driver. The Court did not address in its March 19, 2008

Order that the SLP policy provides only supplemental liability coverage.



A. The Terins Of The SLP Policy Are Not Incohsistent__With The West Virginia
Motor Vehicle Financial Responsibility Law.

- The SLP policy purchased by Mr. Lin affords coverage in exce..ss of or in addition to the

$20,000 per person statutory minimum limit of self-insurance on the rental vehicle, W.Va. Code
§ 17D-4-12(g) (1991) provides as follows:

.Any policy which grants the coverage required for a motor vehicle

liability policy may also grant any lawful coverage in excess of or

in addition to the coverage specified for a motor vehicle Hability

policy and such excess or additional coverage shall not be subject

to the provisions of this chapter. With respect to a policy which

grants such excess or additional coverage, the term ‘motor vehicle
liability policy’ applies only to that part of the coverage which is

required by this section. .
(emphasis added). Thus, the SLP;policy is not a motor vehicle liabilit'f policy as defined by the
statute and is not subject to the redujrements of Chapter 17D, including thos¢ of W.V_a. Code §
17D-4-12(b)(2), which mandateé that such a policy insufé the person n_ained -therein and any
other person, aé insured, using any such Vehicle. or vehicles with the exi)ress or implied -
permission of such named insured, against loss from the liability imposed by law for damages
arising out of the ownership, Operétion, méintenance or usé of such vehicle.

In Charles v. State Farm Mut. Auto. Ins. Co., 192 W.V.a. 293, 452 S.E.Zd 384, 390
(1994), this Court held that pursuant to W.Va. Code § 17D-4-12(g), coverage in excess of or in
addition to the minimum requirerﬁents under W.Va. Code § 17D-4-7 (1979) is not subject to the
provisions of Chapter 17D, Articie 4, as 1o such excess coverage.' The Court further held in the
- Charles case that while a Kentucky automobile policy required the application of mandatory
minimum coverage in West Virginia, which is where the accident occu_rred, the policy excluded

coverage for “bodily injury to the insured” to the extent that the limit of liability exceeded the

? Because the SLP policy is not a motor vehicle liability pblicy as defined by the statute and is not subject
to the requirements of Chapter 17D, it need not include underinsured motorist coverage as alleged by the
Appelice. ' -

10



limit required by our law. This excl_usiion - which is the same one at .issue i'n.the presén‘i case -
applied over the $20,000 minimum limit. Accordingly, because the SLP policy in the present
case is a supplemental, liabiliiy policy ovér and abbve the minimum limit, ii"may properly restrict
insurance coverage to the Renter and Additional Authorized Drivers and thereby preclude such
coverage for others even though they have the expréss or implied permission of the Renter, as
wbuld otherihrise be mandated by statute. Moreovér,l the SLP policy may preclude coverage for
bodily injury to an insured, as the Court allowed iil the Charles case, since Mr. Lin can still
recbver the steitutoriiy mandated limit,

B. The Terms Of The SLP Policy Are Not Inconsistent Wlth The West Vlrglma
Motor Vehicle Omnibus Clause Statute. '

In addition, the West Virginia motor vehi.cl_e omnibus clause statute, W.Va. Code § 33-6-
31(a), does nét apply to the supplemental liability ci)verage in the SLP polii:y. The prior
opinions of this Court finding that exclusions conteiined in automobile insq_rarice policies are
inconsistent with this statute only invélidate- them up to the statutory minimum limits and have
allowed the exclusion at issue to apply over and above that amount. Again, there is no dispute
that the $20,000 self-insured limit on the rental vehicle from Enterprise is available to coviar Ms.
Lin t0. pay for damages to Mr, Lin. However, because she was not the Renter q’r an Additional
Authorized Driver, she is not an insured under the terms of the SLP policy, and even if she does
constitute an insured, iiaBility coverage is excluded because the bodily inj-uiy claim is assierted by
the insured, Mr. Lin, not a third party. These provisions ai'e not void under West Virginia law
becausé the Hability coverage under the SLP policy is only in excess of the per person limit
required By W.Va. Code § 17D-4-2.

In Jones v. Motorists Mut. .Ins. Co., 177 W.Va. 763,356 S.E.2d 634, 636 (1987), this

Court held that a “named driver” exclusion in a motor vehicle Hability insurance policy in West
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Virginia 1s of no force or effect up to theli_rﬁits 6f ﬁnanciai responsibility required by W.Va,
Code .§' 17D-4-2 (1979) because the insur_ef could not issue a valid policy that excluded from its
| coverage fér third-pérty liability purposes; any driver using the vehicle .with the insured’s
| perrmss:on However, above those mandatory limits, such an exclusion is valid under W, Va
Code §33 0- 31(a) (1982) The Court stated that beyond the mandatory twenty thousand dollar
_ bodlly injury for one person minimum coyerage requlrements, W.Va. Code § 33-6-31(a) allows
~an insurer and an insured to agree to such an éndorsemént. 1 at 637.
T Dairyland Ins. Co. v. East, 188 WVa 581,425 S.E.2d 257, 261 (1992), the Court held
that for the same reasons it coﬁcluded n Jbr’tes that a “named driver” eXC]l.,ISiOI’II was valid above
the limits of financial responsibility impoSéd by W.Va. Code § I7ID~47-2,. a “named insured”
exclusion endorsement is similarly valid ébove the statutorily imposed minimum amounts of
coverage. The Court further held in East that the insﬁr_ed who was a passenger 111 her own |
. vehicle was not a “guest passenger” Withi_lj the provision of W.Va. Code § 33-6-29 (1992).
Thqs, the named insured exclusion did not conflict with and was not invalidated by the guest
pas;se.nger statute.’ _

* InDots v. Taressa J.A., 182 W.Va. 586, 300 S.E.2d 568, 574 (1990), the Court held that
an “intentional tort” exclusion in'é motor ;Iehicle liability insurance policy is precluded under the
motor vehicle safety responsibility law, up to the minimum amount of insurance coverage
required. However, the exclusion will operate asto any amount above the statutory limit: The
Court pbserved that “under subsection (g) Gf W.Va. Code § 17D-4-12, there is a clear expression

* by the legislature that these more restricj;iye statutory conditiéns imposed under 6ur financial
responsibility law are not applicable to any excess insurance coverage provided in the policy.”

Id.at 573 (emphasis added). Similarly, in Imgrund v. Yarborough, 199 W.Va, 187, 483 S.E.2d

¥ For this reason, Mr. Lin does not constitute a “guest passenger” under W, Va. Code § 33-6-29.
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533, 539-40 (1 997); the Cou;‘t held that an “owned but not insured” exclusion that precludes
recovery of stat-ut.orily mandated limits of uninsﬁred motorist coverage required by W.Va. Code
§ 17D-4-2 (1979) and § 33-6-31(b) (1988) is yoid and .ineffective. However, the exclusion is
valid and e.nforceable above the mandatory Iimité of such coverage.

C, The Terms Of The SLP Policy Are Not Incons1stent Wlth West V;rglma
Case Law On Permissive Users.

Furthermore,_ a determination that there is no additional liability coverage for Ms. Lin

- under the SLP policy is consistent with West Virginia case law'aiddréssin'g whether a driver who
has consent from an insured other than the owner of the vehicle_ and the named insufe‘d isa
permissive user under the omnibué statute. In more than one case, this Court found there was no
coverage when the consent came from an insured whor;was a resident relative but who did_no‘t_
have expréss permission from the named insured to allow othérs to use the vehicle. For example,
in Metroﬁolitan Propefty and Liability Ins. Co. V. Acord, 195 W.Va. 444, 465 -S.E.Zd 901 (1995),
the Court held that the state motor vehicle omnibus dlausc statute, W.Va. Code § 33-6-31(a),
requires an insurer to provide coverage wheh permiséion has beeﬁ granted by the insured owner
of the vehicle or its authorized agent to .a driver who then causes injury or property damage
during the permissive use. Id. at 906, citing Universal Underwriters Ins. Co. v. Taylor, 185
W.Va. 606, 408 S.E.2d 358, 364 (1991). However, consisfent with the omnibus clause, an
ingurer may properly deny liability coverage where the insurance policy proirides that a driver
who is not otherwisé insured under the policy must have received the named insured’s express
permission to use the automobile, and the drivef lacked such permission prior to using th_e
vehicle, fd. at 907. In Acord, the Court found the_re was no uninsured motorist coverage for an
accident that resulted in the death of the insured’s son who was a passenger in the insured’s car

driven by another person. In Allsiate Ins. Co. v. Smith, 202 W.Va. 384, 504 S.E.2d 434 (1998),
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the Cour.t'afﬁrmed the holding in Acord and held that an automobile liability insurance policy -
did not cever injuries sustained by a passenger”in. the insured vehicle elriven.by a mototist who
had | penniesion from the named insured;s tesident relative but not from the vehicle’s owner.
| In the present case, there is no question ‘ehat as the renter ch the Enterprise vehicle and an
insured under the Empire policy, Mr. Lih was permitted to operate the vehicle. Howe\}ef, Mr.

- Lin could not e.liew others to drive the rental vehicle, and such perr.nission.cannot be implied
from Enterprzse as the owner and named insured because of the express language of both the
Rental Agreement a:ﬂd the SLP policy. In partlcular the section of the Rental Agreement
concerning Addltlonal Authorized Driver(s) states that except as requ1red by law, none are
_peﬁnitted without Owner’s Wriften approval. The. folloWing sentence in that section begins with
“I request Owner’s permission to allew” and is completed with “No other driver permitted.”

The same secti_ori on the Rental Agreement, which M. Lin signed, states that “Use of vehicle 'by'_
an unauthorized driver will affect my lability and rights under this Ag_reement.” Under

| Additional_Terms and Conditions, the Rentel Agreement furthér states that the Renter agrees that
the Vehicle shall not be driven by any person othef than Renter or AAD(s) without Owner’s
prior written consent.

Ms. Lin is not unlike the drivers in the 4cord and Smith cases. While she had the
permission of an insured to use the vehicle, she did not have the consent of the owner and named
insured. In fect, Enterprise explicitly prohibited any driver other than Mr. Lin from usin,gr the
vehicle, a restriction to which Mr, Liﬁ agreed. Acord and Smith are also substantially similar ;
because the injured insured passenger did net have the consent of the named insured owner to

allow others to drive the vehicle. See also Integon National Ins. Co. v. Welcome Corporation, 53

F.Supp.2d 599 (S.D. N.Y. 1999) (although Virginia Omnibus Insurance Statute requiring that
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automobile policy provide coverage for persons using vehicle \;\}ith exﬁfess or implied consent of
hamed insured ié remedial and.should be liberaily construed to broaden ‘coverage, coverage
generally does not extend beyond first permitteé when named insﬁred-has expressly prohibited
operétion of vehicle by another, such that renfal car custér’ner'negated lability coverage by
allowing unauthorized third barty to drive car). In light of this authorify, any éfgument by the
Appellee that as the renter of the vehicle, he was a “cusfodian?’ of the vehicle who could in turn.
grant Ms. Lin permissidn to drive it is simply without met_'it-.

| The Appellee relies upon State Farm Mutual Automobile Insurance Comp.any v. Budget
Rent-A-Car Systems, Inc., 359 N;W.Zd (Minn. Ct. App. .1.984), fo.r. the proposition that coverage
is available to an unlisted additional driver on a rental company’s excess policy i:)y virtue of the
initial permission rule as artlculated by anesota law. HlS reliance on thas case is ﬂawed fora
number of reasons. First, as explamed above, West V1rg1n1a does not require an extension of
coverage to a driver who did not have the consgnt of someone other than the owner and named
insured. Ms.. Lin was operating the vehicle with pefmission from Mr, Lin, but .Mr. Lin did nbt
have the consent of Enterprise to allow her or anyone else to operate the vehicle. In fact, as set
forth above, the Rental Agreement specifically states that no other driver was authorized by
Enterprise to use the vehicle. Sécond, the Minnesota case does not involve an omnibus statute,
but rather an omnibus clause contained w1th1n the excess pohcy held by Budget extending
coverage to Budget “as well és any 1nd1v1dua1 driving w1th Budget’s perrnlssmn ? State Farm,
359 N.W.2d at 675. Further, the omnibus clause at issue in State Farm did not limit coverage
should the renter violate the terms of the rental agreement. Without this language, the State
Farm court applied Minnesota’s initial permission rule to find coverage for the unauthorized

driver, But see Avis Rent-A-Car System v. Vang, 123 F.Supp.2d 504, 509 (D.Minn. 2000)
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(holding that disclaimer in rental company’s excess policy excluding the renter’s violations of - ,

the rental agre_erhent expressly precluded the application of Minnesota’s initial permission rule).

See also Weathers v. Royal Indemnity Co., 577 S'W .2d 623 (Mo. 1979); and Continental Ins. Co.

. Body, 557 F.Supp. 1139 (D.C.V.I. 1983). The SLP policy in this case specifically excludes
cox}erage for. a loss arising out of the operation of a rentai vehie_ie by .a‘driver who is not the |
.Reﬂter or an Additional Authorized Driver. The SLP policy elso speciﬁeally excludes coverag_e
fora lose a:rising out of the use of the vehicle in violation of tii‘e terms and cohditions of the
Rental Agreement. Accordingly, any reliance on Stare Farmui.n ,Ii.ght. of the pr_evious.holdings of

“this Court in Acord and Smith as well as the express language of the SLP policy is misplaced as
specifically recognized in Avis Rent~AfCar System v. Vang. - |

Because the SLP policy is supplemental liability coverage .and- afford.s coverage in excess

of or in addition to the available statutory minimum lmits for bodil'y injury, the terms and

exclusions relied upon by Enterprise and Empire to deny covei‘age, even if otherwise inconsistent

with the omnibus statute, are not invalidated by W.Va. Code § 33-6-3 1(a), W.Va. Code §17D-4-
2 or West Virginia common law. Thus, the deﬁnition of an insured under the SLP policy and the
exclusions for loss arising out of the use of the rental vehicle in violation of the Rental

| Agreemenf and for loss arising out of the use of the rental vehicle by a pefson who is not an
insured are vatid. In addition, the exclusion for loss arising oﬁt of bodily injury to an insured is

enforceable.

L AUTOMOBILE RENTAL COVERAGE LIKE THE SUPPLEMENTAL
LIABILITY POLICY IN THE PRESENT CASE IS GOVERNED BY W.VA,
CODE § 33-12-32.

Because the SLP policy was issued by Empire incidental to the rental of the Enterprise

vehicle, the policy is governed by W.Va. Code § 33-12-32 (2004), which provides that the
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Insurance Commissioner is authorized to issue limited licenses for the sale of automobile rental

coverage.’ Although W.Va. Code § 33-12-32 discusses the licensing requirements for rental

company counter agents, this statute identifies the type of rental coverage that may be sold and

how it differs from other standard automobile liability coverage. Pertinent sections of the statute

provide as follows:

(h)  No automobile rental coverage insurance may be issued by a limited
- licensee pursuant to this section unless:

(1)

@)

&)

@

The rental period of the rental agreement does not exceed ninety
consecutive days; and '

At every rental location where rental agreements are executed,
brochures or other written material are readily available to the
prospective renter that: :

(A)

®)

(©)

D)

Summarize, clearly and correctly, the material terms of
coverage offered to renters, including the identity of the

insurer;

Disclose that the coverage offered by the rental company
may provide a duplication of coverage provided by the
renter’s personal automobile insurance policy,
homeowner’s insurance policy, personal liability insurance
policy or other source of coverage;

State that the purchase by the renter of the kinds of

- coverage specified in this section is not required in order-to -

rent a vehicle; and

Describe the process for filing a claim in the event the
renter elects to purchase coverage.

Any evidence of coverage on the face of the rental agreement is
disclosed to every renter who elects to purchase the coverage.

The limited licensee to sell automobile rental coverage may offer

* The classification of the SLP policy is not a new argument raised on appeal. Enterprise and Empire
have consistently argued that the SLP policy is outside the scope of the omnibus statute and have not
waived any argument. The Appellce cannot argue that he is unfamiliar with W.Va. Code § 33-12-32 and
its applicability to this case because he first raised the application of W.Va. Code § 33-12-32 in briefing
before the Circuit Court, although he now attempts to distinguish the breadth of the statute on appeal.

17



or sell insurance only in connection with and incidental to the
rental of vehicles, whether at the rental office or by preselection of -
coverage in a mastet, corporate, group rental or individual
agreements in any of the following general categories:

(A)  Personal accident insurance covering the risks of travel
including, but not limited to, accident and health insurance
- that provides coverage, as applicable, to renters and other
rental vehicle occupants for accidental death or
dismemberment and reimbursement of medical expenses
that occurs during the rental period;

(B)  Liability insurance (which may include uninsured and

underinsured motorist coverage whether offered separately - -

or in combination with other lability insurance) that
provides coverage, as applicable, to renters and other
authorized drivers of rental vehicles for liability arising
from the operations of the rental vehicle;
It is evident from the language of this statute that automobﬂe rental coverage is distinct from
other types of automobile i insurance. Spemﬁcally, the 11ab111ty insurance must provide rental
coverage only to “renters” and “other authorized drivers” of rental vehicles. The SLP policy af |
issuc in this case comports with the requirements of this statute by affording the supplemental
liability protection to the “Renter” and “Additional Authorized Drivers.” As set forth above, Ms,
Lin was neithér the Renter nor an AAD of the Enterprise vehicle. If the statute had intended to
require liability coverage fqr persons using the vehicle with the expresé or impilied permission of -
~ the insureds, it couid have incorporated the same language found in W.Va. Code § 17D-4-
12(b)(2) or W.Va. Code § 33-6-31(a). However, it does not.
This statute is also departure from and outside the scope of the motor vehicle omnibus
clause statute in that it permits but does not mandate uninsured and underinsured coverage in a

liability policy for automobile rental coverage.” Moreover, the West Virginia Legislature, by

permitting this type of coverage, and the Offices of the Insurance Commissioner, by approving

* Because the SLP policy is govemed by W.Va. Code § 33-12-32, it does not need to include
underinsured motorist coverage as alleged by the Appellee.
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the SLP policy form, both recognize that this type of insurance is distinct from those policies

governed by the omnibus statute and the motor vehicle financial responsibility law, W.Va. Code |

§ 33-6-10(a) (1996) provides that insurance contracts must contain the standard provisions
requifed by the applicable provis'ions.o'f Chapter 33 pertaining.to contracts of a particular kind of

insurance; however, the Insurance Commissioner may waive the required use of a particular

standard provisions in a particular insurance policy form, if she finds such provision unnecessary ..

for the protectlon for the insured and inconsistent with the purposes of the pohcy, and the pohcy
is otherwise approved by her.

Thus, to the extent the Insurance Commissioner does not require an automobﬂe rental
pollcy to afford l1ab1hty insurance o persons other than renters and other authorlzed drivers, and
approves a supplemental liability policy on a rental vehlcle deﬁmng an insured as only the renter
and additional authorized drivers pursuant to W,Va. Code § 33-12-32, thﬁt poiicy cannot be
deemed inconsistent with West Virginia law. The automobilé rental coverage statute is not
unlike other Weét Virginia law which permits the State to have custom-designed automobile -
insurance policies that do not have to comply with other statﬁtory requiremeflts. See Cook v.

" MeDowell County Emergency Ambulance Service Authority, Inc., 191 W.Va..256, 445 S.E.2d
1197, 201 (1994) (broad discretion granted to State Board of Risk and Insurance Management
under Governinental Tort Claims and insurance Reform Act authorizes it to incorpofate language
absolutely limiting liability under custom-desig_ned policy even if such language would |

ordinarily be in violation of uninsuréd/underinsuréd motorist statute, W.Va. Code § 33-6-31(b)).
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| III; ENTERPRISE PROVIDED MR. LIN WITH A CLEAR AND UNAMBIGUOUS

SUMMARY OF THE COVERAGES AND EXCLUSIONS UNDER THE

SUPPLEMENTAL LIABILITY POLICY

There is no dispute that a copy of the SLP policy Was not provided to Mr. Lin, The
Circuit Court concluded that because the policy of insurance or a summary of coverage was
never pr(_)v'ided to Mr. Lin, the exclu‘siens relied upon by_'the defendaﬁts were not conspicuous, ._
plain and clear and placed in such a fashion as to make obvious their relat_ion. to other policy
terms, eiting Syl. Pt. 10, National Mutual Ins. Co. v. McMahon_& Sons, Inc., 177 W.Va. 734,
356 S.E.2d 488 (1987). The Circuit Court is iﬁcorrect that a summary of eoverage was not

provided to Mr. Lin.

To the contrary, the Rental Agfeement which Mr. Lin unquestionably received and

signed identifies each and every policy provision and exclusion on which Enterprise and Empire

relied to deny coverage to Ms. Lin. The Rental Agreement states as follows:

SL.P Exclusiohs:

For all exclusions, see the SLP policy issued by Empire Fire and Marine
Insurance Company. Here are a few key exclusions:

. (b) Loss arising out of bodily injury or property damage sustained by a Renter
or AAD(s) or any relative or family member of Renter or AAD(s) who resides in

the same household; (c) Loss arising out of the operation of Vehicle by any driver -

who is not Renter or AAD(s); . . . (j) Loss arising out of the use of Vehicle
when such use is otherwise in violation of the terms and conditions of the
 Rental Agreement.
While the Rental Agreement is not the SLP policy, the supplemental liability insurance was
purchased incidental to the rental of the Enterprise vehicle and the SLP policy incorporates the
Rental Agreement. Moreover, regardless of which document Mr. Lin received, he had adequate

notice that there was no coverage for loss arising out of the operation of the rental vehicle by a

driver who is not the Renter or an AAD or for loss arising out of bodily injury to the Renter or
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AAD. Each of the reievahtprovisidns and exclusions_ was brought to his attention in the Rental -
Agreement. Furthermore, the automobile rental coverage statdte, ‘W.Va. Code § 33-12-32,
provides that_at every rental location where reotal agreetnenté are exeeuted, brochures or other
written material must .be readily available to the.p'rospective renter that summarize, clearly and
correctly, the material terms of coverage offered. to renters, including Ithe identity of the insurer. |
The statute does not state that the policy itself most be prov1ded to the renter, just a clear correct
summary of the materlal terms of coverage. That was done in the present case,

Although not dIrectly on point, a decmon from this Court does provide some mstruction

in the present case. In Romano v. New England Mut L;fe Ins. Co., 178 W.Va. 523,362 S E 2d

334, 340 (1987), this Court found that where an insurer provides._sales or promotional materials
to an insured under a group insurance policj, which the insurer knows or should know will be
relied upon by the insured, any conflict be.twee'n such materials and the master policy will be
resolved in favor of the insured. In Romano, the 1nd1v1dua1 1nsu:red did not have a copy of the
master policy and had received only a letter which contalned a one page summary of the
eligibility requirements and coverages provided under the plan along with a rate schedule. The
summary failed to include a particular condition of eligibility contained in the policy. The Court
did not base its ruling on whether the insured had reeeived a copy of the group policy itself, but
whether the summary he did receive was consistent with the policy.

In the present case, the summary Mr. Lin received in the Rental Agreement was entirely
consistent with the tefms of the SLP policy which was issue.d by Empire to Enterprise, The
relevant provisions of the SLP policy were, in fact, brought to his attention. There was no

allegation in his Motion for Summary Judgment or in his Response to the Petition for Appeal
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that the summary of the SLP covérage and exclusions in the Rental Agreement were not

conspicuous, plain and clear. _ _

IV. CASE LAWIN OTHER J URISDICTIONS REGARDING SUPPLEMENTAL
LIABILITY INSURANCE FOR AUTOMOBILE RENTAL COVERAGE IS
PERSUASIVE,

© Courts in other juris'dictioﬁs have considered the same or similar provisions and
exclusions as those in the Empire SLP policy in other supplemental liabﬂityr insurance policies
on rental vehicl_es and found them to be vali& and consistent with state oin_nibus clauses and '

public policy, even though they also void or restrict coverage. For examplé, in 771G Ins. Co. v.

Smiih, 243'F.Supp'.2d 782 (N.D. IIl. 2003), an exéess imsurer of a self—insured automobile rental

agency sought a declaratory judgment of no duty to defend or to indemnify the estate of a

motonst killed in a collision while driving a rental car agalnst a state court action brought by

pa.ssengers injured in the same car, The District Court held that the agency could contract to
limit coverage to only the renter, the renter’s spouse, and addltlonal drivers listed by the renter
on the rental agreement, and such limitation was not contrary to the public policy of the state,

The District Court stated that the limitation was in accord with the rental ﬁgency’s interest in

protecting its property and knowing in advance its liability exposure,-and that fhe rente.r could

easily have listed the driver as an additional authorized driver on the rentél agreement, but did

not. Id. at 785.

In Avis Rent-A-Car System v. Vang, 123 F.Supp.2d 504 (D. Minn. 20.00), a rental car
company and automobile insurer brought a declaratory judgment action agaiﬁst parties involved
in an accident to determine their rights and liabilities. The District Court held that a non-

authorized driver was not covered by the additional liability insurance (“ALI") policy. The

- driver who failed to complete the additional driver form for the rental car was not an “additional
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insured” under the ALI policy and, thus, the policy did not cover the accident that occurred while

the driver was operating the car. The automobile rental agreement included as “authorized
drivers” only persons who had completed the form and were otherwise eligible to drive the car,

and the ALI policy incorporated the definitions in the rental agreement. Id. at 508-09. The

Court disagreed with the contention the “authorized driver” was an undefined or ambiguous term

because it was defined in both the ALI brochure given to the renter at the time he purchased the
ALI coverage and in the ALI policy that was aveﬁlable for his inspection. Id. at 508.

In Lonesathiratﬁ v. Avis Rent 4 Car System, Inc., 937 F.Supp. 367 (E.D. Pa. 1995),
passengers and an unauthorized driver of a rentéd automobile were injured in an accident with a
uninsured tortfeasor and sued the rental agency and insufer that provided additional liability
insurance to the renter through the agency, seeking a declaration that they were entitled thé
uninsured motorist (‘;UM”) coverage equal to the_ $1 million limit of liability insuranee. The
District Court held that the agency had a statutory obligation to provide UM coverage in the
amount of $15,000 per person and $30,0'00 per accident; and that obligation extended to the
unauthorized driver. However, thé agency’s failure to obtain a waiver of UM coverage from the
renter did not obligate the age.ncy to provide plaintiffs with the full $1 million of UM coverage. -

In Geico v. Morris, No. 95C-09-081-WTQ, 1997 WL, 527982 (Del. Super. Ct, Feb. 19,
1997), the Court considered a. dispute over the deﬁi'al of liability coverage for the claims against
the driver of a rental vehicle by the wife and step;son of the dri\}er based upon the “family
member” exclusion in the rental agency poIicy. The Co_urt declined to invalidéte the exclusion as
being inconsistent with the state motor vehicle financial responsibility law. The Court found the
exclusion .Would apply as long as the insured or the renter had an applicable insurance policy

containing the required mandatory minimum liability coverage, that other insurance expressly
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provided coverage for the rental vehicle, and the renter was.provided written notice of the
exclusion in the rental agreement. Jd. at *6. ..

In Pieniﬁg v. Enterprise Rent-A-Car of Cincinnati, No. C—060535:, 2007 WL 2685147
(Ohio Ct. App. Sept. 14, 2007), the Court of Appeals held that the suppiementdl liability
protectlon the renter purchased in clear language, excluded losses arising out of bodlly mJury
sustained by the renter and famﬂy members who resided in the renter’ s household. The

exclusion was printed on the back of the Rental Agreement and on the ticket jacket that was

provided to the renter when she rented the car. Thus, her estate did not have coverage under the

SLP policy. Id at *5. Similarly, in Craster v. Thrifly Rent—ALCar System, Ine 187 S.W. 3d 33,
39 (Tenn. Ct. App. 2005), the Court of Appeals enforced an unambiguous rental contract the
renter acknowledged that she voluntarily signed which, as written, provided that she had no
coverage for bodily injuries she sustained under the supplemental liability insurance (“SLI”) she
purchased because the SLI contained an exclusmn for “bodily injury to the renter.” The renter
had declined the personal acmdent insurance, See also Empire Fire & Marine Ins. Co. v,

- Bennett, No. L-1770-06, 2008 WL 110388 (N.J. Super. Ct. App. Div. Jan. 3, 2008) (although
statutory provisions mandating automobile insurance evil_lce strong legislative policy of assuring
at least 'sdme financial protection for victims, effectuation of policy only requires coverage up to
amount required by law, and where required minimum coverage is provided by primary liability
coverage Enterprise provided to lessees of its vehicles, Empire could exélude eoverage under
supplemental rental liability insurance excess policy for accidents that occur while insured is
under influence of alcohol); Philadelphia Indemnity Ins. Co. v. Carco Rentals, Inc., 923 F.Supp.
1143 (W.D. Ark. 1996) (insurer providing excess liability insurance to fental car customers did

* not violate public policy by excluding coverage for operation of vehicle while renter was legally
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intoxicated, and exclusion was not misleading or deceptive even though exclusion was not
mentioned in rental record which renter slgn_ed and copy of policy was not available at rental -
premises, where exclusion was contained on rental folder jacket and where insurer’s brochure
specified there were exclusioes for violations of terms of rental agreement); and Arredondo v.
Avis Rent A Car System, Inc., 24 P.3d 928 931-32 (Utah 2001) (additional llablllty insurance
pohcy purchased by renter of vehicle was not purchased to satisfy statutory securlty requ1rement
and, thus, insurer was not requ1red to provide coverage for accident that occurred by rental car
was driven by renter’s non-covered minor child as add1t1onal pohcy provided excess coverage

The Appellee attempts to make some minor distinctions between these cases and the

present case, perhaps to distract from their persuaswe reasoning, Any minor factual differences

are immaterial and do not diminish their relevance or appl1cab111ty to the fundamental legal issue
in this case. Thus, while there is no common law directly on point in West Virginia, there are
numerous decisions from other state and federal courts which support the argument advanced by
‘the Appellants in this case: there is no supplemental liability insurance coverage for the
underlymg bodily injury claim because the driver, Ms, Lin, was not the Renter or an Additional

: _Authorized Driver and was, therefore, not an insured under the terms of the SLP policy. For the
same reason, the exclusions for “loss arising out of the use of the rental vehiele in violation of
the terms and conditions of the Rental Agreement” and “loss arising out of the operation of the
rental vehicle by a driver who is not an insured” apply to preclude the claim. In addltion,
because the bodily injury claim was asserted by Mr. Lin, the exclusion for “loss arising out of
bodily injury sustained by any insured” also applies. Moreover, none of these policy provisions
are rendered void by either the West Virginia motor vehicle financial responsibility laws or the

motor vehicle omnibus clause statute because the SLP policy is in excess of and in addition to
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thé 'stdtutorilj mandated liability coverage on the rental vehicle and becﬁuse the policy falls
within the scope of the automobile. rental cpvérage statute. I urthermoré, each of these policy
provisions was stated clearly and unambig’tiously in the Rental Agreement which Mr. Lin sig._ned,.
stating that he had received and _read the same. |

CONCLUSION AND REQUESTED RELIEF

Enterprise and Empire respectfully r.edﬁests that this Honorable Court reverse the March
19, 2008 Order issued by the Circuit_Coﬁrt of Kénawha County and grant summary judgment in
favor of Enterprise and Empire, finding that_ there is no Supplemental liability insurance coverage
for Ms. Lin ﬁnde_r the SLP policy, and, therefo_re, ﬁo duty to indemnify Mr Lin for the injuries he
sustained in the automobile accident at issue. |

ENTERPRISE RENT A CAR OF KENTUCKY
and EMPIRE FIRE AND MARINE INSURANCE
COMPANY, _ | !;

§ By Counsel, | | '

¢ 4

omas aherty WV Bar No. 1213)
Erica M. Baumgras (WV Bar No. 6862)
FLAHERTY, SENSABAUGH & BONASSO, PLLC
200 Capitol Street
Post Office Box 3843
Charleston, WV 25338-3843
(304) 345-0200
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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

Appeal No. 081 1596

' WANG-YU-LIN,
Plaintiff,
v o | - CIRCUIT COURT OF KANAWHA COUNTY |
CIVIL ACTION NO. 06-C-2372 (Judge Walker)
SHIN YI LIN, .

ENTERPRISE RENT A CAR OF KEN’[UCKY

~a Kentucky-corporation, and

EMPIRE FIRE AND MARINE INSURANCE COMPANY
a Nebraska corporation,

Defendants.
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Post Office Box 3508
Charleston, WV 25335-3508
Counsel for plaintiffs
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